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Response to Arguments 

1 . Applicant's arguments witli respect to claim 1 -1 8 have been considered but are 
moot in view of the new ground(s) of rejection. 

2. Claims 1,10 have been amended. 

Claim Rejections - 35 USC §112 

3. The following is a quotation of the second paragraph of 35 U.S.C. 1 1 2: 

The specification sliall conclude witli one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

4. Claims 10-18 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Regarding claims 1,3, 10, 13 the phrase "capable of renders the claim indefinite 
because it is unclear whether the limitations following the phrase are part of the claimed 
invention. See MPEP § 2173.05(d). 

Claims 2, 4-9, 11,14-18 are rejected due to their dependency on claims 1,10 
respectively. 

Claim Rejections - 35 USC § 102 

5. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1 ) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
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only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

6. Claims 1-3, 6-12, 15-18 are rejected under 35 U.S.C. 102(e) as being anticipated 
by Leighton et al (US 7,1 1 1 ,061 B2). 

Regarding claims 1, 10, Leighton '061 discloses method/ system (fig. 2, to fig. 
4, see the system comprising plurality of data centers for providing content delivery of 
media stream to requested clients, col. 3, lines 65 to col. 4, lines 9) for selecting a 
preferred data provider (see, "request data at data centers by client", col. 2, lines 30-35) 
from a plurality of data providers (see, "multi content providers at data centers", col. 2, 
lines 19-28, see, fig. 2, Data Center 203a and 203b where content providers are 
situated, col. 5, lines 4-14), the system comprising: means for receiving a request for 
data from a client (see, "user's request for content web provider's website", col. 3, lines 
5-10, fig. 1 to fig. 4, End Users 106, 107, col. 4, lines 33-41); means for receiving client 
identification data (see, "the end user's local server name 404 issues a request to the 
authoritative server", col. 7, lines 55-60) from said client (fig. 1 to fig. 4, End Users 106, 
107, col. 4, lines 33-41); means for identifying a plurality of data providers (see, "core 
point used to identify local servers associated with data centers, col. 2, lines 24-28, see, 
determining core points using discovery, col. 5, lines 25-43) capable of providing data to 
said client (fig. 1 to fig. 4, End Users 106, 107, col. 4, lines 33-41); means for providing 
said client identification data to said data providers (see, the information collected 
during the core point discovery process is fed to servers, col. 5, lines 36-42); means for 
instructing said data providers to perform the following steps without requiring said client 
to install or execute additional software at said client (noted: the method for directing the 
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end users to appropriate data centers without having the client runs or installs software, 
abstract, lines 1-5, col. 1, lines 67 to col. 2, lines 10) (i) sending a test signal to said 
client (see, executing of a trace route from each of the data centers to a local server that 
may be used by the client, col. 5, lines 44-59, col. 6, lines 1-20, see ping packets sent to 
measure performance, col. 6, lines 48-67); (ii) receiving a return signal from said client 
(see, the network agent provides the performance information collected to the servers, 
col. 7, lines 24-38); (ill) obtaining a measure of the elapsed time (see, 
"estimated/measured round trip time (RTT), col. 2, lines 46-54, col. 6, lines 58-67) 
between the sending of the test signal (see, executing of a trace route from each of the 
data centers to a local server that may be used by the client, col. 5, lines 44-59, col. 6, 
lines 1-20, see ping packets sent to measure performance, col. 6, lines 48-67) and the 
receipt of the return signal (see, return of set of IP addresses generated based on 
network maps created by testing the performance to the end user, col. 7, lines 63 to col. 
8, lines 7); (iv) making a signal indicative of the elapsed time available to the system 
(see, the network agent provides the performance information collected to the servers, 
col. 7, lines 24-38); and v) making a signal indicative of their remaining capacity 
available to the system (see, traffic redirection system that does load balancing, 
directing the end users to a network replica that is not overload, abstract, col. 2, lines 1- 
8); means for receiving elapsed time signals and remaining capacity signals (see, 
identifying of network traffic conditions, congestion that may effect connectivity at a 
data center, col. 5, lines 38-42) from said data providers (see, "multi content providers 
at data centers", col. 2, lines 19-28, see, fig. 2, Data Center 203a and 203b where 
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content providers are situated, col. 5, lines 4-14); means for selecting a preferred data 
provider on the basis of said signals (see, using the result of the ICMP probes to help 
the end user chooses the web server having the best quality, col. 8, lines 41-57); and 
means for providing information relating to the identity of said preferred data provider to 
said client (see, handing out the requesting end user the IP addresses of the optimal 
data center, col. 7, lines 40-45). 

Regarding claims 2, 11, Leighton '061 discloses a system (fig. 2, to fig. 4, see 

the system comprising plurality of data centers for providing content delivery of media 
stream to requested clients, col. 3, lines 65 to col. 4, lines 9), wherein the means for 
receiving a request (see, "user's request for content web provider's website", col. 3, 
lines 5-10, fig. 1 to fig. 4, End Users 106, 107, col. 4, lines 33-41) for data comprises 
means for receiving a request for one or more specific items (see, "web content, 
streaming media and applications", col. 4, lines 1-7). 

Regarding claims 3, 12, , Leighton '061 discloses a system (fig. 2, to fig. 4, see 
the system comprising plurality of data centers for providing content delivery of media 
stream to requested clients, col. 3, lines 65 to col. 4, lines 9), wherein the means for 
identifying data providers comprises means for searching for data providers capable of 
providing the specific item or items requested (see, "the requesting routing mechanism 
allocates the server to the requesting clients that provides the best service quality", col. 
4, lines 9-22). 
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Regarding claims 6,15, Leighton '061 discloses a system (fig. 2, to fig. 4, see 
the system comprising plurality of data centers for providing content delivery of media 
stream to requested clients, col. 3, lines 65 to col. 4, lines 9), wherein the means for 
instructing said data providers is a means remote (see, fig. 3 to fig. 4, see. Authoritative 
Server 400 providing the end users with information (IP delegation), col. 4, lines 63-67) 
from the client (fig. 4, End-User 402, col. 7, lines 56-59). 

Regarding claims 7, 16, Leighton '061 discloses a system (fig. 2, to fig. 4, see 
the system comprising plurality of data centers for providing content delivery of media 
stream to requested clients, col. 3, lines 65 to col. 4, lines 9), wherein the means for 
providing information relating to the identity of the preferred data provider (see, handing 
out the requesting end user the IP addresses of the optimal data center, col. 7, lines 40- 
45, see, "the requesting routing mechanism allocates the server to the requesting 
clients that provides the best service quality", col. 4, lines 9-22) is arranged to provide 
said information on a web site (see, "directing users to the best performing web site of 
the content delivery network", col. 4, lines 34-45). 

Regarding claims 8, 17, Leighton '061 discloses a system (fig. 2, to fig. 4, see 
the system comprising plurality of data centers for providing content delivery of media 
stream to requested clients, col. 3, lines 65 to col. 4, lines 9), wherein the means for 
providing information relating to the identity of the preferred data provider is arranged to 
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provide the Uniform Resource Locator (URL) of said preferred data provider (see, 
"directing users to the best performing web site of the content delivery networl<", col. 4, 
lines 34-45-noted the website is synonymous with the URL). 

Regarding claims 9, 18, Leighton '061 discloses a system (fig. 2, to fig. 4, see 
the system comprising plurality of data centers for providing content delivery of media 
stream to requested clients, col. 3, lines 65 to col. 4, lines 9), comprising means 
capable of selecting more than one preferred data provider (see, allocating of the 
servers in data centers that provides the best quality to a requesting end user for web 
content, streaming media, and applications, col. 4, lines 1-20) according to 
predetermined criteria (see, estimated predicted actual download times, col. 2, lines 46- 
51 , col. 8, lines 42-57), and means for providing information relating to the identity of 
each preferred data provider to the client (see, handing out the requesting end user the 
IP addresses of the optimal data center, col. 7, lines 40-45, see, "the requesting routing 
mechanism allocates the server to the requesting clients that provides the best service 
quality", col. 4, lines 9-22). 

DETAILED ACTION 
Claim Rejections - 35 USC § 103 
7. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
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invention was made to a person liaving ordinary skill in tiie art to wliicli said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

8. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

9. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

10. Claims 4-6, 13-14 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Leighton et al (US 7,1 1 1 ,061 B2) in view of Yahagi et al (US 2002/01 02978 A1 ). 

Leighton '061 discloses the system as set forth in claims 1,10 above. 
Leighton '061 is silent with respect to claimed features: 
regarding claims 4, 13, select a preferred data provider from data providers 
having a remaining capacity above a predetermined threshold, regarding claims 5, 14, 
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wherein the means for instructing said data providers comprises means for instructing 
the data providers to make available to the system a signal indicative of their remaining 
bandwidth. 

However, Yahagi '978 from the same field of endeavor discloses the above 

claimed features: 

Regarding claims 4, 13, select a preferred data provider ("allowing a user to 
select one of the networks based on response signals", recited in paragraph from data 

providers (fig. 1 , different service providers", recited in paragraph 0024) having a 
remaining capacity above a predetermined threshold ("congestion level below a 
predefined threshold", recited in paragraph 0013). 

Regarding claims 5, 14, means for instructing ("directing the wireless interface", 
recited in paragraph 0025) the data providers (fig. 1, different service providers", recited 
in paragraph 0024) to make available to the system a signal indicative of their remaining 
bandwidth ("traffic handling capacity and traffic level", recited in paragraphs 0027-0028). 

In view of the above, having the system for content delivery of media stream 
based on the load of Leighton '061 , the multi-network communications system that 
allows end user to select a network provider based on the response signals received, it 
would have been obvious to one of ordinary skill in the art at the time the invention was 
made to modify the features of Leighton '061 by using features as taught by Yahagi '978 
in order to provide differential services based on response signals as suggested in 
paragraphs 0006-0008 for motivation. 
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Conclusion 

1 1 . The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Dziekan et al (US 6,704,288 B1) and Lisiecki et al (US 7,340,505 
B2). 

12. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 

§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to CANDAL ELPENORD whose telephone number is 
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(571)270-3123. The examiner can normally be reached on Monday through Friday 
7:30AM to 5:00PM EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Kwang Bin Yao can be reached on (571) 272-3182. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Candal Elpenord/ 
Examiner, Art Unit 2616 



/Kwang B. Yao/ 

Supervisory Patent Examiner, Art Unit 2616 



